STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
JOHN DEERE | NSURANCE COVPANY,
Petitioner,
VS. Case No. 02-1657

DEPARTMENT OF | NSURANCE,

Respondent .
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RECOVMENDED ORDER

Adm ni strative Law Judge Don W Davis of the D vision of
Adm ni strative Hearings conducted a final hearing in this case
on July 31, 2002, in Tallahassee, Florida.

APPEARANCES

For Petitioner: Frank J. Santry, Esquire
Granger, Santry and Heath, P.A
2833 Rem ngton Green Circle
Post O fice Box 14129
Tal | ahassee, Florida 32317

For Respondent: Elenita Gonez, Esquire
Richard M Ellis, Esquire
Department of | nsurance
200 East Gai nes Street
612 Larson Buil ding
Tal | ahassee, Florida 32399-0333

STATEMENT OF THE | SSUE

Whet her the Departnent of Insurance (Respondent) properly
determ ned that John Deere | nsurance Conpany, now known as

Sentry Sel ect Insurance Conpany (Petitioner), realized excessive



profits pursuant to Section 627.215, Florida Statutes, for the
cal endar/ acci dent years 1995, 1996 and 1997 in the anmount of
$571, 197. 00.

PRELI M NARY STATEMENT

On April 6, 2000 Respondent filed a Notice of Excessive
Profits finding that Petitioner had realized excessive profits
in the amount of $571,197.00 for cal endar/acci dent years
1995-1997. Petitioner tinely filed an Election of Rights with
Respondent on February 2, 1999, requesting an infornmal hearing.
Respondent received a Petition for Formal Adm nistrative Hearing
fromPetitioner on April 19, 2000. Respondent filed the
Petition with the Division of Adm nistrative Hearings (DOAH) on
April 26, 2002.

At the final hearing, Respondent presented testinony of one
wi tness and 13 exhibits. Petitioner presented the testinony of
two witnesses and 10 exhibits. A Transcript was filed wi th DOAH
on August 19, 2002, and the parties were granted | eave to file
proposed recommended orders nore than ten days follow ng the
recei pt of transcript by DOAH. Proposed Recomrended Orders were
filed on October 28, 2002, and have been revi ewed and consi dered
in the preparation of this Reconmended Order

FI NDI NGS OF FACT

1. Petitioner, John Deere Insurance Conpany, is currently

known as Sentry Sel ect Insurance Conpany. It holds a



Certificate of Authority to do business in the State of Florida
as a foreign property and casualty insurer and was so |icensed
at all material tines.

2. Section 627.215, Florida Statutes, requires insurance
conpanies witing workers’ conpensation and enployer’s liability
insurance to file periodic reports with the Respondent. The
reports are nmade using Respondent's Form DI 4-15, which is
adopted by Rule 4-189.007, Florida Adm nistrative Code.

3. Section 627.215, Florida Statutes, was enacted by the
1979 Legi slature and becane effective July 1, 1979.

Chapter 79-40, Laws of Florida. The statute was passed as part
of a wage | oss reform whose purpose was to change the benefits
structure for workers’ conpensation insurance and to "pass-on"
benefits of the reductions to the enpl oyers who purchase

wor kers’ conpensati on i nsurance.

4. Fromits inception, Section 627.215, Florida Statutes,
has required insurers to file workers’ conpensation and
enployer’s liability insurance data with Respondent prior to
July 1 of each year. The data which is required includes
"cal endar year" earned prem um "accident year" incurred |osses
and | oss adj ustnent expenses, administrative and selling
expenses incurred in or allocated to Florida for the cal endar
year, and policyhol der dividends applicable to the cal endar

year. Section 627.215(1), Florida Statutes.



5. Effective Cctober 1, 1988, the Legisl ature anmended
Section 627.215, Florida Statutes, by adding commercial property
and casualty insurance to the statute. Chapter 88-390, Laws of
Florida. The operative terns of Section 627.215, Florida
Statutes, which had previously applied only to workers’
conpensation and enployer’s liability insurance, were then
applied to commercial property and casualty insurance as well.
Under Section 627.215, Florida Statutes, as anended in 1988,
commercial property and casualty experience was to be reported
to Respondent on a rolling three-year basis in the sane manner
as workers’' conpensation and enployer’s liability insurance.
Losses and | oss adjustnment expenses were al so valued in the sane
manner for all four I|ines of business; that is, not at the end
of the three-year conpilation period, but one year after the
concl usion of the three-year conpilation period. Section
627.215(2) and (3), Florida Statutes (Supp. 1988). Al four
lines of insurance were then to be conbined for determ ning
whet her there were excessive profits under the statute. Section
627.215(7), Florida Statutes (Supp. 1988).

6. The 1995 Legislature then added Subsection (14) to
Section 627.215, Florida Statutes. Section 627.215(14), Florida
Statutes, becane effective June 14, 1995. Chapter 95-276, Laws

of Florida. Subsection (14) states that Section 627. 215,



Florida Statutes, no | onger applies to commercial property and
casualty insurance as of January 1, 1997.

7. The Legislature made a further clarification in 1997,
maki ng clear that conmercial unbrella liability was included as
a part of comrercial property and casualty. Subsequent to that
| egi sl ati ve change, Respondent issued Bulletin 97-012 dated
Cct ober 9, 1997, which advised i nsurance conpanies that the
Legi sl ature had passed Senate Bill 840. It stated that, by | aw,
Respondent woul d not be able to use a profit and contingencies
factor less than zero. It also clarified that conmercia
property and casualty insurance specifically included conmerci al
unbrella liability insurance.

8. The terns "cal endar year" and "acci dent year" are
actuarial ternms of art. A premiumnmay be "witten" (that is,
collected) in one cal endar year, but not fully "earned"” until
t he succeedi ng cal endar year, when the one-year period of the
insurance policy is conplete. A calendar year-earned prem um
therefore, is the prem um associated with a policy representing
the portion of the policy expiring during a given year.

9. Because | osses and | oss adj ustnent expenses are not
fully paid in the sane cal endar year in which the pertaining
accidents are reported, |losses and | oss adjustnent expenses are
nmoni tored on both a "paid" and estinated basis over tinme and

attributed to the year in which the pertaining accidents are



reported--that is, the "accident year,"” which is January 1

t hrough Decenber 31. Losses and | oss adjustnent expenses are
then valued as of Decenber 31 of the first year follow ng the
| at est accident year. Section 627.215(2), Florida Statutes.

10. A loss developnent factor is a factor that the conpany
uses to take the | osses as they exist today and project them
into the future at what it ultimately expects to pay on a claim
Cenerally, a | oss devel opnent factor is cal cul ated based on
hi storical data and historical patterns of devel opnent.

11. A conpany can project its own | oss devel opnent factor,
including its own workers' conpensation data in Florida or it
can use the factors published by the National Council on
Conmpensation Insurance ("NCCl"), if it does not have sufficient
experience to project |osses. However, the conpany nust be able
to justify whatever |oss devel opnent factors it chooses to use.

12. NCCl's circulars are provided to their affiliated
conpani es and those circulars include its |oss devel opnment
factors, but NCCl advises the conpanies that whatever factors
they use, they nust be able to justify their use to Respondent.
The choice of | oss devel opnment factors directly affects the
cal cul ation of |osses which affects what a conpany owes for
excess profits. Petitioner was an affiliated conpany of NCCl .

13. The data which is filed on a yearly basis is for the

three years prior to the nost recent accident year.



Section 627.215(2), Florida Statutes. This results in the
reporting of a "rolling" three-year experience period; for
exanpl e, 1993-1995, followed by 1994- 1996, followed by
1995- 1997.

14. Applied to 1995-1997, which is the experience period
at issue in this case, Section 627.215, Florida Statutes,
therefore, operates to require cal endar/accident years 1995- 1997
be calculated as to | osses and | oss adj ustnent expenses as of
Decenber 31, 1998, and the filing of Form D 4-15 by July 1,
1999.

15. The six-nonth period between the valuation and the
report being due to Respondent is to allow conpanies to gather
data, do an evaluation, conplete the form and file it with
Respondent. During the six-nonth period, the conpany al so
devel ops its | osses and | oss adj ustnment expenses to an ultimte
basi s.

16. Cenerally, excessive workers’ conpensation profits
result where the insurance conpany’s "underwiting gain" for
wor kers’ conpensation exceeds its "anticipated underwiting
profit" plus five percent. Section 627.215(7)(a), Florida
St at utes.

17. Since January 1, 1997, Respondent has not taken
comercial property and casualty experience into account when

cal cul ating a conpany’ s workers’ conpensation and enpl oyer’s



liability excessive profits, nor has it conbi ned conmerci al
property and casualty with workers’ conpensati on and enpl oyer’s
liability in making a determ nation of excessive profits.

18. During the tine period when workers’ conpensation and
enployer’s liability experience were conbi ned with commerci al
property and casualty to determne if excessive profits were
owed by an insurer, Respondent maintained two separate sections
for review of the data. W rkers’ conpensation had its own
reporting forns, rule, analysis, and staff; and comrercial |ines
had its own reporting forms, rule, analysis, and staff. Each
section woul d conduct analysis of the data and nake a
determination as to whet her excessive profits had been realized
in the applicable line of insurance. Respondent then conbi ned
its work product to nake an overall determ nation of whether
excessive profits were owed.

19. At the tine that Respondent reviewed comerci al
property and casualty excess profits reporting, such reports
were required to be on Form Dl 4- 358, adopted by rul e of
Respondent. That formis not used anynore because the | aw
ceased to apply to commercial property and casualty experience
as of January 1, 1997.

20. For the workers’ conpensation cal endar/acci dent years
1995- 1997 at issue in this case, Petitioner tinely submtted its

Form DI 4- 15 to Respondent along with the required certification,



expl anati ons, and supporting data dated June 16, 1999. The form
appropriately contained only data for workers’ conpensati on and
enployer’s liability experience. No comercial property and
casualty data was submtted to Respondent at that tine.

21. By letter dated Novenber 19, 1999, Respondent was
notified by Petitioner of the acquisition of John Deere
| nsurance Conpany and the nane change to Sentry Sel ect |nsurance
Conpany. John Deere Insurance Conpany was headquartered in
Moline, Illinois, prior to its acquisition.

22. The John Deere operations in Mline, Illinois, were
di sconti nued. Accounting records were transferred to Stevens
Poi nt, Wsconsin. Actuarial records were also transferred to
Stevens Poi nt, Wsconsin, in 2000.

23. Using the data submtted, Respondent generated a
report dated January 3, 2000, indicating a total of $571,197.00
in workers’ conpensation and enployer’s liability excessive
profits for 1995-1997. Respondent then issued a Notice to
Petitioner dated April 6, 2000, alleging the sumof $571,197.00
was owed to Petitioner’s policyholders in excessive profits.

24. On May 4, 2000, Respondent received a fax from
Petitioner's enployee D ane Huber advising that the Petitioner
had | eft off some nunbers for its residual market. These
nunbers shoul d have been included in the DI 4-15 report which was

due by July 1, 1999; however, Respondent was willing to consider



t hese nunbers because it appeared that the om ssion of the data
was a clerical oversight, and such data is routinely considered
by Respondent. By including the residual nmarket data,
Petitioner’s excess profits would be reduced to $488, 150.

25. By cover letter dated June 14, 2002, Petitioner
subm tted what was represented as the conpany’s commercial and
property casualty experience for 1995 and 1996 to Respondent, on
Form DI 4- 358, along with revised workers’ conpensation data.
This was the first comrercial docunentation submtted to
Respondent .

26. Neither the workers’ conpensation nor the conmerci al
data were acconpani ed by a certification, explanations, or
supporting data. Form DI 4-15 is adopted by reference, along
with its instructions, by Rule 4-189.007, Florida Adm nistrative
Code.

27. The revised workers’ conpensation data proposed two
changes to the excess profits calculation: The first was to
change the | oss devel opnent factors and the ultimate | osses for
each of the accident years, and the second was the proposal to
i nclude the residual market data. The net effect of those two
changes is that Petitioner’s excess profits increase to
$672, 488. 00.

28. Ms. Patricia Ferguson, a statistical nmanager with

Sentry Insurance G oup, nmade the nodifications to the workers’

10



conpensati on data and conpiled the commercial property and
casualty data, which was not an original subm ssion of John
Deere. Ferguson agrees that using the revised | oss devel opnent
factors and the direct nmethod of cal culation raises Petitioner’s
wor kers’ conpensati on excess profits to $672,488.00. The nethod
of | oss devel opnent used by Ferguson was the "incurred including
I BNR." |IBNR stands for "incurred but not reported.”

29. Upon review of the conmmercial data submtted by
Petitioner, it was determ ned that Petitioner only submtted
data for cal endar/accident years 1995 and 1996 and not hing for
1997, which shoul d have been included in the cal cul ation,
assum ng that commercial property and casualty data were still
bei ng coll ected. Ferguson concedes that she did not include the
1997 data because per the statute, commercial data could not be
included to cal cul ate excess profits for that year.

30. If Respondent were to apply the excess profits statute
as it once functioned to the comrercial data for years 1995-
1997, the situation is worse than for the prior years 1994-1996,
because the valuation date for 1995-1997 is two years after the
| aw ceased to apply to commercial property and casualty
experience and the filing date is two and a half years beyond
when the | aw ceased to apply.

31. The June 14, 2002, conmercial data does not include

any nunbers for countryw de data, although Petitioner did do

11



busi ness in states other than Florida. The formon its face
requires a derivation of IBNR | oss reserves which was not
provided (Line 7). Also on its face, the formrequires that a
derivation be attached for the profit and contingencies factor
(Line 17). None was provided. Unlike the workers’ conpensation
experi ence subm ssion, the comercial lines filing does not
contain a certification or any explanations or supporting
docunment s.

32. On July 12, 2002, Petitioner submtted a revised
Form DI 4- 358, al so prepared by Ferguson. Assuming that the
commercial portion of the law was still in effect, the revised
Form DI 4- 358 woul d have been | ate because it would have been due
July 1, 1999. Even with the revisions to countryw de data and
expense nunbers in the Florida line, the conpany is still only
reporting data for 1995 and 1996. There was still no derivation
included for the profit and contingencies factor.

33. An Expl anation of Methodol ogy was included, but it was
a carbon copy of the one prepared by John Deere for the prior
filing and did not have sufficient details to evaluate the
reasonabl eness of the IBNR cal cul ation. Ferguson concedes t hat
she does not know who wote the explanation and that neither the
clains reporting patterns nor the historical data was provided
to Respondent. Further, the devel opnment triangles referenced in

the explanation and the historical patterns to devel op case
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reserves were not provided either. Loss devel opnment triangles
are helpful to actuaries in that they assist the actuary in
eval uating the appropriateness of the | BNR nunber.

34. Petitioner’s allocated | oss adjustnment expense
reserves were not determ ned by adding up a series of nunbers by
acci dent year, but were instead "spread"” across the accident
years using a ratio of countrywi de split by accident year, which
is contrary to the appropriate nethod of cal culating those
reserves.

35. Petitioner’s countrywi de commercial auto liability
unal | ocated | oss adj ust nent expenses are greater than the
countryw de nunbers shown in Petitioner’s Schedule P of their
annual statenent. For cal endar/accident year 1995, the nunber
on the revised DI 4-358 formis $657,000.00 greater than what is
on the conmpany’ s Schedul e P. For cal endar/accident year 1996
t he nunber on the revised DI 4-358 formis $916, 000. 00 greater
than what is on the conpany’s Schedule P. Schedule P is the
countrywide all-inclusive total for the conpany. This is an
audi ted nunber; therefore, it is not possible or appropriate for
the countryw de nunber on the revised Dl 4-358 formto be greater
t han what appears on the conpany’s Schedul e P.

36. Petitioner’s countrywi de commercial auto liability
al l ocated | oss adj ust ment expense reserve for cal endar/ acci dent

year 1996, is $836, 000. 00 greater than what is found on

13



Schedul e P of the conpany’s annual statenent. The countryw de
nunber on the revised DI 4-358 form should not be greater than
what appears on the conpany’s audited Schedul e P.

37. Much of the docunentation supplied by Petitioner
i ncl uded conputer - generated nunbers which were then crossed out
and repl aced by hand-witten nunbers, with no explanati on being
provi ded for the changes.

38. The paid | osses for Florida for cal endar/acci dent
years 1995, 1996, and 1997 do not have the appropriate |evel of
detail or underlying docunmentation (as there is for 1998) to
show t he source of those nunbers.

39. Regarding how the nunbers for Florida paid | oss, paid
al | ocated expense, and | oss reserves to case outstandi ng and
| BNR out standi ng were derived in the four-page docunent

entitled, Summary of Data Used in P&C Fl ori da John Deere

Excessive Profits Filing as of 12/31/98, statenents are nade

that indicate that there is an unknown problemw th the source
of the docunments fromwhich to get the information to fill out
the DI4-358 form |In sonme instances, Ferguson did not have the
data and had to estimate to get the accident year nunbers to put
on the form ("However, the paid |oss and paid ALE were off in
total to page 15. The difference is with the transportation
part. One thing is that the fiche for JDTSI included the

outsi de adjusters for the ALE paid, and the page 15 data does
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not. Not sure what causes the paid |loss difference. W had
total nunbers for optional and floaters, but did not have
acci dent year data, so had to estimate that split.")

40. On July 15, 2002, Petitioner submtted another revised
version of its workers’ conpensation data which proposed
adjustnments to reflect reinsurance cal cul ations. Reinsurance
was not a factor in the subm ssion received by Respondent on
June 14, 2002. These revisions have the effect of reducing the
conpany’s excess profits to $467,846.00. Such a result is not
possi bl e because Petitioner is not ceding the anmount of prem um
for reinsurance to a non-affiliated conpany. Petitioner is
ceding it to affiliated conpanies, Rock River Insurance Conpany
and John Deere Casual ty Conpany, under an interconpany pooling
arrangenent. Under circunstances where Respondent has al |l owed
credit to be taken for reinsurance, such reinsurance has been
purchased froma conpany that is not affiliated or within the
conpany’ s group.

41. Respondent has never knowi ngly allowed a conpany to
cede premuns to an affiliate and thereby exclude that anount
fromits excess profits. Reporting for excess profits net of
rei nsurance has only been allowed for non-affiliated conpanies
and the credits are only proper in those instances because the

noney | eaves the conpany.
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42. Neither the pooling arrangenent nor reinsurance
contracts have been provided to Respondent, and Petitioner’s
pooling arrangenent affects prior years’ |osses because the
agreement was entered into in 1997, yet it affects |osses for
prior years. Further, Petitioner in this revised version, while
addi ng reinsurance, is still using the |oss devel opnent factors
based on direct | osses, so there is a "m smatch" between the
| oss devel opnent factor and how it is calculated and the | osses
to which it is applied.

43. Reinsurance contracts must be reviewed to confirmthe
exi stence of reinsurance, the time period for that reinsurance,
and the amounts available to the insurer.

44, Ferguson is not famliar with the reinsurance
arrangenents and has never seen the contracts to verify their
exi stence or ternms. She was just told to do it that way.

45. John Deere | nsurance Conpany was acquired in Cctober
1999, by Sentry Insurance G oup and then renanmed Sentry Sel ect
| nsurance Conpany. The forner officers of John Deere Insurance
Conmpany were replaced, as were certain operating personnel. The
i ndi vidual who is responsible for the content of supporting
docunentation for the DI 4-358 formsubmtted on June 14, 2002,
is not known.

46. The sum of Petitioner’s evidence in support of its

1995 and 1996 commercial property and casualty experience is the
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Dl 4- 358 form submtted on June 14, 2002, by Ferguson who states
t hat she never worked for John Deere |Insurance Conpany, is not
an actuary, that none of the people in the Sentry Sel ect
| nsurance Conpany accounting departnment worked for John Deere
| nsurance Conpany, and that she can’t say the records were
directly transferred from John Deere |Insurance Conpany to Sentry
Sel ect I nsurance Conpany.

47. Holly Lauer is an assistant conptroller with Sentry
Sel ect I nsurance Conpany. She has worked with the conpany for
22 years and has never been enployed by anyone el se. Lauer was
never enployed or worked for John Deere Insurance Conpany. She
is licensed as a CPA in Wsconsin, not in Florida, and she is
not an actuary. Further, Lauer was not involved and had not hing
to do with the transfer of the actuarial work product of John
Deere I nsurance Conpany. Lauer did, however, agree that there
coul d be docunentation (that is, accident year |oss data and
docunent ati on) kept by an insurance conpany’s actuari al
departnent that would not be included in that same insurance
conpany’ s accounting departnent and that that could have been
the case with John Deere |Insurance Conpany.

48. Even assuming that the law currently applies to
commercial property and casualty excess profits, Petitioner's

supporting docunentation is insufficient to allow an actuari al
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determ nation of what the correct nunmbers would be for
underwiting profit or underwiting |oss.

49. Pursuant to the information supplied by Petitioner
(taking into account the residual market and allow ng for the
change in NCCl |oss devel opnent factors to the correct years),

t he conpany owes workers’ conpensation excessive profits in the
amount of $672, 488. 00.

CONCLUSI ONS OF LAW

50. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter of this
cause, pursuant to Sections 120.569(1) and 120.57(1), Florida
St at ut es.

51. The burden of proof in this case is on Respondent,

Fl ori da Departnent of Insurance. The party seeking to prove the
affirmati ve of an issue has the burden of proof. Florida

Departnent of Transportation v. J.WC. Conpany, Inc., 896 So. 2d

778 (Fla. 1st DCA 1981); and Balino v. Departnent of Health and

Rehabilitating Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

Pursuant to Section 627.215, Florida Statutes, Respondent has
jurisdiction over workers conpensation excessive profits in the
State of Flori da.

52. Section 627.215, Florida Statutes, is the casualty

i nsurance excess profits law. Chapter 95-276, Laws of Florida,
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added Subsection (14) to Section 627.215, Florida Statutes,
effective June 14, 1995. Subsection 14 provides:

The application of this law to comercia

property and comrercial casualty insurance,

whi ch includes conmercial unbrella liability

i nsurance, ceases on January 1, 1997.

53. The excessive profits experience in this cause covers

cal endar/ acci dent years 1995, 1996 and 1997. Subsection (14)
renoved the authority under Section 627.215, Florida Statutes,
for Respondent to consider commercial property and casualty
experience for the purpose of determ ning excess profits for the
filing for cal endar/accident years 1995, 1996 and 1997.
Respondent has correctly determ ned that Petitioner has realized

excessive profits in the anount of $672, 488. 00.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Respondent enter a final order finding
that Petitioner has realized excessive profits for
cal endar/ acci dent years 1995, 1996 and 1997 in the anount of

$672, 488. 00.
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DONE AND ENTERED t his 15th day of Novenber, 2002, in

Tal | ahassee, Leon County, Flori da.

DON W DAVI S

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 15th day of Novenber, 2002

COPI ES FURNI SHED,

El enita Gomez, Esquire

Richard M Ellis, Esquire
Departnent of |nsurance

200 East Gaines Street

612 Larson Buil ding

Tal | ahassee, Florida 32399-0333

Frank J. Santry, Esquire
Granger, Santry & Heath, P.A
2833 Rem ngton Green Circle
Post O fice Box 14129

Tal | ahassee, Florida 32317

Honor abl e Tom Gal | agher

State Treasurer/ |l nsurance Comr ssi oner
Depart nment of |nsurance

The Capitol, Plaza Level 02

Tal | ahassee, Florida 32399-0300

Mar k Casteel, General Counsel
Department of | nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0307
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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